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The Brannan Lawsuit continues.  Phillip A. Wolf and his wife (the Wolf Parties) own the property on which Brannan proposes to become the MMRR Quarry and actual sale will not take place unless the lawsuit results in Brannan obtaining a permit.  The Wolfs have not disclosed whether or not they will continue to live on the portion of their property that is adjacent to but not involved in the proposed quarry site.  A good question for Mr. Wolf:  If the quarry goes into operation, do you plan to continue to live immediately adjacent to a full-fledged quarry?  

Noteworthy is that even through casual observation, it becomes obvious that Mr. Wolf cannot decide which side of the Constitution he sits on – it either applies to him or it does not.  One does not get to pick and choose!  


Legal maneuvering, but more to the point civil procedure in a lawsuit such as this one, brings the Wolf Parties into the lawsuit as a co-defendant with the Gilpin County Defendants, and affords the Wolfs the opportunity to file a cross-claim against Gilpin County, placing the Wolf Parties on the side of Brannan – the more lawyers on attack the better seems to be the strategy.  


The substance of the cross-claims by the Wolf Parties:  

· “The Wolf Parties and their property interests are substantially affected and have been substantially damaged by the actions of the County Defendants . . . 
· “. .. . the actions of the County Defendants complained of have substantially and unlawfully deprived the Wolf Parties of their lawful and profitable use of the Property.”  

· “. . . the Wolf Parties are protected persons under 42 U.S.C. § 1983, and their rights have been similarly affected as the Plaintiffs.”

· “The Wolf Parties specifically incorporate and join in all relief sought by Plaintiff against the County Defendants.”  

· “The County lacked jurisdiction, and acted arbitrarily and without any proper legal or factual basis, to deny the permit at issue and preclude these parties of their use of the property.”  
On November 10, 2008, Gilpin county Defendants filed a Motion to Dismiss the Cross Claims of Wolf Defendants, specifically Brannan’s Second, Third and Fourth Claims for Relief.  
· Brannan’s Second Claim for Relief:  This claim was based on Brannan’s assertion the County violated Colorado’s Open Meeting law in adopting Resolution #08-18 “concerning Brannan’s application for permission to mine property owned by the Wolf Parties (the ‘MMRR Quarry Application’).  The Wolf Parties were not parties to the underlying proceedings before the Board by which the permit was eventually denied.  Instead, the Wolf Parties signed an “Attestation of Right of Entry to Mine and Reclaim Property” as part of the Application, so as to allow Plaintiff Brannan to file the application pertaining to the property.  The Wolf Parties were never applicants in this case.  The original applicant was Clear Creek District Water Providers, L.L.C., which eventually assigned all right and interest in the permit application process to Brannan Sand and Gravel Company.”  (Note:  Exhibits A and B were attached to the Motion as documentation and proof of these points.)  
· The County’s case law for dismissal (without case citations):  “For a party to have standing to sue, he or she must have ‘suffered injury in fact to a legally protected interest as contemplated by statutory or constitutional provisions.’”  “Requiring one bringing suit to have standing prevents litigants from asserting rights or legal interests of others.” . . .  “Resolution #08-18 did not pertain to [the] any application made by the Wolf Parties, nor were the Wolf Parties involved in the process of such adoption.”  “Therefore, the Wolf Parties do not have standing to sue on the same grounds as Brannan, and their claim for relief regarding the Open Meetings Law should be dismissed.”    
· Brannan’s Third Claim for Relief:  Procedural due process under 42 U.S.C. § 1983 requires that “the conduct complained of was committed by a person acting under color of state law;” and “the conduct deprived the plaintiff of rights, privileges or immunities secured by the Constitution or laws of the United States.”  
· The County Defendants admitted acting under color of state law – “. . . in evaluating whether deprivation occurred without due process of law, a court must consider a) whether a property right has been identified, b) whether governmental action with respect to that property right amounts to a deprivation and c) whether the deprivation, if any, occurred without due process of law.  (Case citations omitted.)  
· “The Wolf Parties have only been deprived by the County Defendants of the use of their property for certain mining purposes, not any and all ‘lawful and profitable’ purposes.”  The County answers this point by saying if instead of “lawful and profitable” use, . . . “the Wolf Parties meant “most profitable use of their property, i.e., mining, the Colorado Supreme Court has repeatedly held that there is no Constitutionally-protected right to the most profitable use of property.”  (Case citation omitted.)  
· As to the validity of a zoning decision, the Colorado Supreme Court has considered whether a property is devoid of “any reasonable use.”  The County’s response to this portion of the Third Claim is “As the Wolf Parties are currently continuing to use the property for the same purposes it was used for before the MMRR Quarry application was every filed, it is obvious that they have not been deprived of ‘any reasonable use,’ and that they are no worse off than they would have been had the MMRR Quarry Application never been filed to begin with.”  
· Additionally, the County points out, “Colorado law only recognizes a protected property interest in a zoning classification when ‘a specifically permitted use becomes securely vested by the landowner’s substantial actions taken in reliance, to his or her detriment on representations and affirmative actions by the government.’”  (Case citation omitted.)  The Wolf Parties are not the applicants in this case; a third party, Brannan is the applicant, and as such, the Wolf Parties could not have taken “substantial actions in reliance, to [their] detriment, in representations and affirmative actions by the government.”  
· “Prior to official denial, there was no action by the government on which the Wolf Parties could have relied;” such reliance could only have come after the property was approved for use for mining purposes, and since there had been no such approval, the “Wolf Parties have not only failed to identify a property right that they claim to have been injured by denial of the permit in the case, but also failed to illustrate what actions were taken to securely vest such property right in reliance on affirmative actions of the County Defendants . . .”   This point was the basis for the County’s request for dismissal of the Wolf Parties claim for monetary damages under 42 U.S.C. § 1983.  
· Brannan’s Fourth Claim for Relief:  This claim (for a declaratory judgment) involved Brannan’s assertion that if all else fails, “in the event that the County Defendants, or any of them, argue that Section 6.1 of the Zoning Regulations includes or allows the Board to deny a use specifically identified in Section 6.1 . . . then that section is impermissibly vague and, therefore, unconstitutional as applied to the MMRR Quarry.”  
· The County Defendant asked for dismissal of the  Fourth Claim for Relief on these case law precedents (case citations omitted):  “Requiring one bringing suit to have standing prevents litigants from asserting rights or legal interest of others.” “Because the Wolf Parties are requesting relief based only on Brannan’s fourth claim for relief and have failed to properly identify a claim for relief based on their own individual interests as far as being entitled to a declaratory judgment . . .”
The preceding was written so that hopefully, a layman without legal training gains an understanding of what took place.  
On December 3, 2008, Judge Frederick B. Rodgers dismissed the Second, Third and Fourth Claims of the Wolf Properties.
Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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